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. FOR 
W hat manner of ſpeciall Nuſance 


concerning private dwelling Houſes, 
a man may have his remedy by Afliſe, 
or other Action as the Caſe 


requires, 


'Voſolded in the Arguments , and 


opinions of foure famous Sages ofthe Com- 


mon Law; together with.the power,and extcnt of 
cuſtomes in Citics, Townes,and Corporations,con- 
cerning the ſame : together with the determi- = 


nation of the Lawzconcerning the commodity, and 
ule of Houſcs,and their appurtenances, 


Whereunto is added, 


The Tuſtices of Aſsiſe their opinion, nice ſtatute 


Law for Pariſhes ; and w/o of tuſtices of- peace, 
Churchwardens and (oſt abies : and to kyow what they 
are todo concerning Baſtards boyne in their Pa- 
riſhes ,veliefe of the Pore, aud providing for poare 
Chuldren, what remedy foy the ſame. 
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SOZDDAEUESTEURES 


The Arzuments and opinions of foure famons S4- 
ges of the Common Law ,tonching the power,aud 
extent of cuſtomes of Cities, Townes, Corporati- 
ons,and Inheritances, together with the deter-= 
mination of the Law concerning the commodity, 
and uſe of Houſes with their appurtenances, and 
whercin an attion may be maintaineable concer - 
ning the ſame,and wherein not, 
X21 Man hath a Houſe, and the I 

E221 Windows thereof open into men,” 
OA another mans houſe, whether 
A <1 hee may buildea houle, ſoas 


"The firſt, and chieteuſe of an houſe is tode- 
fend man from the extremity of the winde,and 
weather. And by thereceit of comfortable - 
light,and wholeſomeaire,into the ſame topre- 
ferve mans body in health, ASA 

Therefore whoſq taketh fram man ſo great. 

a commodity.asthat which preſerveth .mans-; 

health in his caſtle, or ho 2 doth ina” mats; 
NET 
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(2) 
atiner as great wrong as if he deſciſed himal. 
ogether of his Free-hold. 

As if l havea Mill, and another will turne a- 
way the water running to the ſame, | may bring 
an Affiſc againſt him. | 

So,if I have a Pipe, which conveyeth water 
unto my houſe through the ground of another 
man, and he will cut my pipe, 1 ſhall have an 
ation againſt him +: In like manner who ſo 
ſftoppeth my light, is the cauſe that no ayrecan 
enter into my houſe, without which no man can 
live,and a houſe lacking light, is rather a dun- 
gcon thena houſe, 7 

If one who hath a horrible ſickneſſe beinmy 
houſe,and will notdepart, an ation will lye a- 
e4inſt him, and yet he taketh not any ayre from 
ine, but infeeth that which I have, 

Se if onecaſt filth neere unto my honſe, T 
may bring wy a&tion againſt him. Ifa man build 
ſo high that hishouſe droppeth oenmy houſe, I 
ſhall have remedy againſt him. 

Andthough lightand ayrc be common, yet 

if by any mans owne a they may bee made 
rivate, they may not then. bee taken from 
im, and if they bc, hee ſhall not be without 
remedy. | ; UG. 4 | =_T 
This appearethby Hawkes,and Deere, which. 
be fere natore, yetifby mans induftry they are 
made =» Br _ thy thereby gaine pro- 
perty in them : burperadventure-it will hee. 
faid, * The ſoyle Rr 
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46[q; isjnria,what then? though it be his owne, 
he muſtſo uſe it, that hee hurt not his Neigh- 
bour, | | 

As if aman had a Pond of water, and will 
fuffer to drowne his neighbours land, he ſhall 
have remedy againft him. 

If amanbee bound torepairethe bankes of 
the ſca thatit drowne not the land adjoyning, 
and ſodoth not, but the Iand is drowned; an 
action lyeth againſt him. Yon may perhaps ſay 
thereis plenty of light remayning, this not- 
withſtanding our a&ion will lye very well, for 
the taking away,or impayring part thereof. As 

an ation was brought quare ariFavit,& 2.H.4. 
where a man had a way and anotherplowed the 
fame, andit was thought there that an ation 
would yery wel Iye,and yetthe way remained, 
IfT havecommonia your Land; and youwill 
plough part ofthe ſame Land, I ſhall very well 
maintaine an aRion againſt you. So it is of 
Common of Eſtoyers, and piſcary : and yer 
inalltheſecaſes, the whole is not gone, but 
ſome part remaineth, This proveth that though 
hee hath not ſtopped the whole light of the 

houſe, yet for that he hath ſtopped parcell, an 
aQion is yery well maintainable, but if you bad 
ſaid,that onthe ſame ſide there had beereplen- 
ty of light, ic might have better ſtood with 

reaſon, | | 
As tonching yourcuſtome, whereby aman 
may ſtoppe 7 lights: Ithinkethis 
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is rather m4lus #ſuz then aty cuſtome : for as I 

have learned of Mr, Hales, a cuſtome is thus de- 

fined, Conſnetudo eit j us now ſcriptum nunquam 

repugnans rationi naturali, and therefore if any 

cuſtome ſwerve from reaſon,and naturall equi- 

ty,itis but »a/#s »ſs, and for that to be aboli- 

ſhed, for by entendment, and conſideration of 
the law,and reaſon,every cuſtome had a reaſo. 

nable beginning, as that caſe in 35.H.6. of ſel- 
- lingIewelsin Cheapeſide may have a reaſona- 

ble beginning. Inlike manner the cuſtome of 
Gavelkinae, that Sons ſhall equally inherit the 

Lands of their Fathers. Such is the cuſtome, 
thatif a woman marry without licence, that ſhe 

ſhalllooſc her dowry. 

Sois.it alſo ofthe cuſtome that one Towne 
may enter common with another. All theſe, 
and ſuchlike may well bee thought to haye a 
reaſonable beginning. 

Otherwiſe it is, where by intendment their 
beginning cannot be thought reaſonable. 

As thata man ſhall pay reliefe, when that he 
ſhall marry his daughter. And as thecuſtome 
isin Mich. 35.H.6. fol.31. ofthe pledging of 
goods : Soit is ofthe cuſtome, toarreſt a man 
before the day of payment. - In like ſort in 2+: 
H.4-.that the tenant ſhall not puthisbeafts in- 
tothe Common, before the Lord hath put in: 
his, which peradventure he will acver doe, : 
ſoitis z0.H.6..Ifthe Majorofa Towne will 
preſcribe to impound all beaſts which-ſhall be 
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(5) 
dammage fcſonet in his owne pound, and ther®© 
ro keepe them till he be ſatisfied as he liſt, or if 
he preſcribe to uſe,and occupy the ſame beaſts 
howlſoeverhe pleaſeth. 

In2.R.3e. and 22.E.4. onedemanded whe- 
therit werea good cultome, that if the Mayor 
of atowne ſuſpe a man, that he may arreſt 
and impriſon him 3. dayes - this was thought 
no good cuſtome,butto be moſt abhorring,and 
difſonant trom reaſon. And therefore foraf- 
much as houſes be neceffary, and cannot bee 
without light and ayre, their beginning was. 
lawfull, ncceflary, and reaſonable, bur thata- 
man might ſtoppe up his neighbours lights, was: 
never neceflary, neyther had lawfull, orrca- 
ſonable beginning, neither had any time obtai- 
ned the force ofa law,or cuſtome, forin K.Hev. 
the 2. his time, it was but a conſtitution in Loy 
dop,and not any caſtome, and law,8 therefore 
never allowed or confirmed in Pazliament, for 
Magna ChartaCa, 9. Cid confirme ſuch old li- 
berties and cuſtomes as Londen: had at that 
rime: And therefore, if this were not any law 
orcuſtome at the timeof the making ofthat: 
Katute, it neither wasnor could be confirmed: 
by the ſame, forthe more generall Statutes ſhal: 
havea reaſonable conſtruftion. Asthe Statute. 
that doth prohibite maintenance, ſhall have a- 
conſtruction, for lawfull maintenance is not: 
thercby prohibited. The like law is that loa 
tis faid,. thatafine ſhalt beca Barrctoafeme 
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coverte; this is tobe underſtood ofa good, and 
lawfull fne,ſo this confirmation by Parliament 
of cuſtomes,and liberties of Lewdop, (ball bee 
intended a confirmation of all their good, and 
lawfull cuſtomes, and not of unreaſonable, or 
wrongfullyſage,ſuch as in 27.H.6.itthe-houſe 
of tenant for terme of yeeres decay, that then 
he ſhall pay norent, &c. Butif your cuſtome 
were thengood, and ſoconfirmed by 'Parlia- 
ment, yet the words thereof may not be 
ſtretched,ro our caſe, the words are viſis fence 
ftrarum, and the Civill Law ſaith, a man may 
eſtop viſum,8 not lumen, lumen eſt deſcendens de 
= viſus. ef meys proſpettus adterram, 
And our Law faith, petit wiſum terre, and: 
viſus and lumen differ. But Sir you cannot in 
thiscaſe defend your ſelfe both by the Com- 
mon law and cuſtome too, For you ought ab- 
ſolutely totruft to:the one of them, and if you 
bad plead thus by way of Bar, your plea with» 
outall doubt would have becne double. 

Asif a man willpleade affeafement with watr- 
renty, and rely not onthe warrenty, this plea: 
is doublc.So inthe caſeatthe Barre, you plea 
both the common Law, and the cuſtome, and 
your plea is double, and therefore forall theſe 
cauſcs I thinke the plaintiffe ought to recover, 


Mr,Plowden, | 1 
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dowes have beene time out of memory there, 
and the lights ancient, it is all one, as if the 
houſe had beene built at this day. Patthe caſCc 
there isa pale betwixt your groundand mine, 
and you build to the uttermoſt part of mine, 
by your firſt building I am bridled and ſtopt of 
my building ; And in the Country who ſo ma- 
keth a hedge, will make adike inthe utrermoſt 
part upon his owne land. So hee thatmaketha 
Parke, w:ll leave ground out of the ſamecom+ 
paſſe without the pale for the Keeper to walke 
about it, forthere he may better heare if any 
body bee there within, thenifhe were within 
himſelfe, And this is called free-bownd. Ifa 
man build his houſe ſo high that ir droppeth on 
mine, an action will very well lye, for there is 
a manifeſt hurt, and wrong done unto me : but 
22.H.6.where the Prior of St, Edees had three 
Mills,and other man built another by them, he 
could not have any remedy forthis. Bur if any 
of his tenants which held of him by grinding 
at his Mill grinde at thenew Mill, the Prior 
may havean acionagainſt him, for he whoſe 
the land is, might uſe the ſame for his greateſt 
- commodity,and gaine. 

Ita man cut downe Trees which fall upon 
an other mans land, he ſhall have his aRtionz 
otherwiſe itis,it a Tree full by reaſonof winde. 
So inour caſe: of our owne ſoyle we may make 
the beſt,as in 12. H.8.a man had apond.,and let 
the ſame runne out, whereby the next no 
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land was drowned, this was but damnum abſq; 
injuria,whercfore no ation would lie. In 4. E.3 
a man had a Lime-kilne, which deſtroyed the 
Fruit of his neighbour, who maintained his 
acion,for inthat caſe this taketh place, Sc utere 
itno,ntalienwm non ledas ; And Mr. Raſftallſaith 
in his booke, if a man havea Dye-houſe, and 
the water which runneth to his houſe, killeth 
the Fiſh of another, anactionlyeth. Ifa man 
caſt klth under my walls, I may puniſh him for 
Kt. And inthe 46, E.3. The Prior of Buckhur ſt 
had a fluice, whereby Salmons came in,and one 
topped the ſame,whereforc he had his aCtion. 
Like whereas one cutteth away the water, 
which runneth to my mill, for the proofe where 
of Mr. Raynolds put acaſe out of 19.E.3. where 
an Afiſe was brought for two things, one be- 
cauſe he had levied a houſe to ſtoppe the light z 
an other, becauſe he could not repaire the ſame: 
There it was thought that no ation would lye, 
becauſe he might have remedicd this in the be. 
ginging when he built his houſe. And the caſe 
was in7:Eaw. 3.inthe laſt point, and there the 
Lawyerſayd, thathee might bave leftfpace 
enough in his owne Land, and the party was 
non- ſuted, Horwoeds report hath two verſes, 


Sepe recordare fi debes adificare 
Ft poteris ſtare cum eam Vis reparare. 


But youayde your ſelfe with. a preſcription 
that 


, - 
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that you have had light time out of minde, this 
isno good preſcription, fora preſcription muſt 
be againſt ſome party,. Butthis is againſt God; 
You lay further, that the other had no houſe, 
which is not good, for a preſcription muſt be in 
the affirmative,and this is in the negative,and ſo 
ſayth Priſotin 22, H.6, thata man cannot pre- 
ſcribe in the not having a houſe. Bur admitting 
itto be the uſage. 

An uſage is generall, and a conftitution ſpeci- 
allin 12.E.4. A diverſity is taken berweene u- 
ſage,and cuſtome, for thatacuſtome isa thing 
diſagreeing from the Common law, bur nor 
contrary,and alſo it would not be beautifull chat 
Cities ſhould have any voyd places inthem,and 
it would be moſt honourable that they fhould 
be populous. And therefore was there a Statute 
made 27. H.8.ca,prime,that there ſhould not be 
any voyd places in diverſe Cities, alſo houſes 
are neceſſary for the ſuſtenance of man, in 22, 
E.4. there isa cuſtome that if a man plough his 
Land, he mightturne his plough uponan other 
mans land : and this was thought a good cu- 
ſtome for the favour of Tillage, much more our 
caſe of Building is tobe favoured. 8, E.4. the 
cuſtome is,that a Fiſh-man may drive ſtakes in- 
to another mans gronnd to dry his Nets, which 
was allowed for a very good cuſtome. Like- 
wiſe 15.E.2.onepreſcribed that when the Hay 
was carryed out of acertaine medow, that hee 
thould occupie the land untilt our Lady day, 
which was allowed by the Court, Soa nan 
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may preſcribeto have Common of eſtovers in 
another mans land, and to cut them down him- 
ſelfe. The Lord in ancient demeſme preſcribed, 
that ifthe vallaine of another Lord remained a 
yeereand a day in ancient demeſme,that then it 
thall not be lawfull for his Lord to take him. 
from thence. Inlike manner,one may preſcribe 
to have gravell in my Land, andalltheſe cuz 
ſtomes ſtand very well with reaſon. IfI havea 
way,and another man plow up the ſame, I can- 
not have an ation on my caſe,but I muſt have a 
an Aſsjſe and ſo is the bovke in 2. H.4 M.F leet« 
wood ſaith that all cuſtomes muſt ſtand with rea. 
ſon. Andin 5.E 4. itis ſayd,that albeitall cu- 
ſtomes are comfirmed, yetthcy muſt be exami. 
ned,by the rule of 1eaſon,as the cuſtome of Ga. 
wvelkinge ſtandeth with reaſon. T he Statute that 
giveth a writ of raviſhment de Gurd to Guarden 
1n ſoccage ſhall be extended ro the Mayor, and 
Aldermenof Lendon,to givethem like remedy: 
which was confirmed by 1 E.3. AllotheSta- 
tute that no man ſhall give lands in Mortmaine, 
yet Citizens and Freemen of London may give 
ands in Mortmaine by their cuſtom, which cu- 
ſtome is alſo confirmed by aQof Parliament. 
As for the doublenefſe of the plea I will not fay 
any thing, for that it is notany Iuſtification, bur 
onely for to diminiſh the damages,if perhaps it 
bee found againft us. And therefore upon the 
whole matter, Tthinke the plaintiffe dughr'not 
to recover in this action, I thinke the contrary, 

ang firſt I will conſider theſe foure things, 
Firſt, 
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Firſt, whether ſuch buildings,ex 9ppoſito,bea wir. wrnyes 


nuſance by rhe Commonlaw. | 

Secondly, whetherthis cuſtome bee a good 
cuſtome. 

Thirdly,whether ſuch kinde of buildings be 
for the beautifying of the City. 

Fourthly, whether the ſaid confirmation by 
Parliament makethis cuſtome good,or not. 

As touching the firſt matter, the nuſance 
which is ſuppoſedto bee in ſtopping up of win- 
dowes inthe South part of an houſe, I conccive 
isa nuſance by the Common lay, for by the 
Common law, one ſhall not hurt the Freehold 
of another,and no greater huit, grieveance, or 
dammage can bee done to any mans Freehold, 

than to take away the light and ayre thereof, 
which is comfortable, & commodious for him; 
for when this light,. and ayrc ate taken from 
him, his houſe remaincth as a dungeon. And 
diverſe cafes therebee where a mantaketh a- 
way from another not the thing it felfe, © but 
the commodity of the thing, and forthat 
he ſhall have his remedy by atten: as if Thave 
a waterrunning through your ground unto my 
Mill,and you will turne away the courfe there- 
of, or ſtoppethe ſame; I may bring anaſife9, 
E. 3.p1a.19.yetI willconfeffe,” that if an other 
build a Mill by my Mill, I'may not have any 
aQion,as 22.H.6. for it isdam num Cdn 
ria,So it is it H.45 'mthe cafe of thESchioofe 
eaders ratio, But if any ought to grindeatmy 
C3 Mill 
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Mill, and another will hinder them, an aQi- 
onlyeth, g.H.6. fo. 45. where-the, Pryor of 
St.Bartall had a Faire, and one interrupted the 
commersthereto,whereby his Toll was impai- 
red,and yet not his Faire, but the profit of his 
Fayretakenaway, and he had remedy, , 'So.in 
ourcaſe he hath not medled with our Freehold, 
and yet hee hath Þurtour Freehold, So in 4. 
E.2.13.E.3- If l have a Faire,andthe King will 
grant, another, .if- my. Fayre bee impared by 
is [ ſhall have an aQtion,and ſo of a Ferry, and 
the reaſon is, becauſe a man is compellable to 
:maintaine his Fayre, Ferry, or market, and if 
ce doe not, it 1s puniſhable ina Leete, But of 

a Schoole, otherwiſeitis, forthat a man isnut 
bound to maintaine it, but Houſes: and Cities 
mcnare bound to mainraine, and that by Sta- 
tute, otherwiſe they may  incurre the puniſh- 
ment.18.E.3. one built his houſeſo high over 
mine, that the raine dropped from his upon 
mine, and it wasthought.there that anaRion 
was . maintainable, yet that hurt. might. have 
becne amended 8 fortior in our caſe wherethe 
hurt is perpetuall,and cannot be amended. And 
if for a way an ation lyeth,asitis inthe 42. E. 3 
much.more for; an hurtto our health, whicha- 
bove all things. men have regard unto, for the 
proofe whereof we havea writin the Regiſter 
de leproſo awmevende. Likewile theſclling ot cor- 
rypt meate, , whereby mens bodies may ſuſtaine 
harme,' is punifhable ina Leete,which o_ 
* that 
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that the Common law hath regarduntothe 
health,and welfare of every private man. There 
isacaſe in q.E.3.4b.af.pla.z. where one built a 
Lime-kilne, and his neighbour was anoyed by 
the ſmoke thereof, and had his remedy. It a 
man ſhall be puniſhed for ſmoke, which may be 
avoyded,and dureth but attimes, what ſhal wee 
thinke of the taking away of light, and ayre, 
which cannot be amended,but remaineth a con- 
tinuall and perpetuall nuſancezas for the caſes in 
19.E.3. which hath bin avouched ſo oft to 
make ſtrongly againſt us, I take them to be one 
caſe,for ſo much as the luſtices which ſpeake in 
one place,ſpeake alſoin the other place,and laſt 
of all.inboth caſes, the caſe was thus, an afliſe 
of nuſance was brought,and the Plaintiffe coun- 
ted how the Defendant had levied a houſe, ſo 
that thereby his light was ſtopped up, and that 
he could not ſo-well come to his houſe as he did 
before, alſo that he could not repaire his houſe 
ſo well as hecould before. 

Herebe ſaid,as to the light be it a nuſance, ſuch 
a one aSit is 7iel. quel. for the repairing none, for 
whena man buildeth, hee muſt leave ſo much 
ſpace on his owne ground that hee may come to 
repaire his houſe, and if he had thoughtthat 
ſRopping ofhis light had binno nuſance he-wold 
not have ſaid,be it a nuſance Tie/, quel.. but have 
ſaid as he did to the other caſe of repayrivg, it 
15no nuſance. And therefore for the firſt matter, 
Lthinke thisto be a nuſance by the __ 
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As touching the ſecond matter, whether this 
cuſtome be a good cuſtome ornot, and Ithinke 
the ſame is no good cuſtome : For conſnetudo 
eſt in. &c,ut ſupra,a cuſtome is not againſt law, 
and reaſon, butthiscuſtome of yoursis againſt 
reaſon, and is ineffe, asif a man ſhould take 
my lite from me, for theſe bee the inſtruments 
to maintaine, and preſerve mans lite, and the. 
law ſaith, ſic #tere tu0,nt alienum non ledas, there 
foreacuſtomeagainſt this precept, 1s malus #- 
ſu,and therefore abolexnds, as the caſe in 21.E, 
4-It the Kings Bayliffe or any other Bayliffe di- 
ſtraine Cattell, and bring them to the Lords 
Pound, andif the owner did not within three 
dayesagree with the Lord, rhat then he ſhould 
looſe his Cattell,this wasthought unreaſonable 
and not allowed forany good cuſtome. Soing. 
H.6. where there the Lord of a Leet would 
have preſcribed to have allthe waſte,ground, 
but he could not, becauſe it was agalnſt reaſon, 
that he who had nothing inthe land ſhould have 
the waſts. Like unto the ſaid caſe inthe 35.2.6 
f0.31.of pledging of goods, and ſuch is that caſe 
1n 43.E.3.where the Lord ofthe Maner would 
have preſcribed,that none of his tenants ſhould 
| marry theirdaughters without his licence; this 
| cuſtome was thought to bee againſt all equity, 
and reaſon. In13.E.3.inadumfrnit infra etatem, 
| one would have preſcribed, that if the Plaintiffe 
could number 124, he might aliez his land by 
the cuſtome : this isnot a reaſonable cuſtome, 
for 
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fora man may beablero number 124. and yet 
not have diſcretion enough to alien his Land. 
SO it is Jikewiſc againſt naturall reaſon,that one 
ſhould barre me of my light,and ayre, without 
wh chI cannot live, and therefore theſe things 
be of neceſſity. Alſo it isagainſt the Law that 
one ſhould meddle with the Freehold of ano- 
ther man, unleſle itbe for a Common-wealth, 
as 8, E.4. where one juſtified the ſetting in of 
ſtakes for to dry his nets, and likewiſe in the 
11.H.2.where one broughtan a&ion for taking 
or driving his Hogges,the Defendant juſtified, 

becauſe the cuſtome of the City was, that if 
any mans Hogges came intothe City, and upon 
warning given to the owners to keepe them 
out; it they came againe,that then they ſhall be 

forfcited. This is a reaſonablecuſtome, be- 

cauſe Swineare beaſts that may cauſe diſcaſes to 

beeina City, and therefore it 1s againſt the 
Common-wealth,in 22.E.4. Where it is ſayd, 
that a man may turne his plow upon another 

mansland, that is a good cuſtome,for by this 

meanesno land ſhall beunſowne, which is for 

the maintenance of Tillage, and the benefit of 
the Common wealth. But this your cnſtome 
is buta private cuſtome, and notfor the mainte- 
nance of the Common. wealth,and therefore is 

like untothe cuſtomein 43.E.3. that if the te- 
nant ceaſe to doe his cuſtome, the Lord may 

enter, this cuſtome ſtand<th no: withthe Com-- 


monlaw, neither with the Statute which put- 
D teth 
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tcth the Lord to his ceſſaviz, and giveih him not 
any entry. Soit is tobethought of the cuſtome 
in 2.H. 4+ that the Tenants ſhall not puttheir 
beaſts into the Common betorethe Lord hath 
put in his, which peradventure he will never do, 
ſo that the Tenants ſhall never have their Com- 
mon. Soit is if a man preſcribe that the alt- | 
enation of the Husband of the Lands of his |} 
Wife ſhall beegood without examination. of 
her. Like law of the cuſtome in 43..E. 3. that 
if anygoods be wayned in any manner, andif 
any mantake them, that then it ſhall bee Jaws» 
full for mee to diſtraine, and detaine the di- 
ſtrefſe untill ſuch time as I am ſatisfied: by theſe 
caſes rchearſed tis manifeſt and cleare, that all 
uſages again ſt naturall reaſon, and the Com- 
monlaw of this Realme, are not cuſtomes, but 
evilluſages, and not to be allowed. So in our 
- \caſeacuſtome to. take away a mans light, and 
ayre,preſervers of health ,muſt needs bee mals: 
#ſus, and therefore ought to bee takenaway 3 
For good uſages ſtand with reaſon, and as 
Bradon ſaith, muſt give placeto reaſon and law. 
But you will ſay, that thelaw of your City is 
ſuch : I ſay if it ſtand not with reaſon and law, 
it ſhall notbeeallowed. As 1o.E.3. inanap- 
peale brovght by a Cittizen, the Defendant 
waged battaile,this Cittizen ſaid the cuſtome of 
Londonis ſuch, thata ſtranger ſhould not wage 
battaite againſt a Citizen, this wasthought no 
good cuſtome, nor ſufficient to deprivea man 
Ci of. 
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of abenzfit, which the law giveth him. And ſo 
in27,H.6. inanaR on of debtupon aleaſe for 
yeeres, the defendant ſayd that thecuſtome 
was, «hat clic plaintiffe ſhould repayre the hou- 
ſes, andif not, that the defendant ſhould pay 
norent, this was thought to bee no cuſtome 
allowable. For the third point, this is no beauti- 
fying atall to the City. In our caſe Mr, Hayles his 
houſe is an ancient houſe, and therefore a+ 
gainſt reaſon that by later building, thecom- 
modity, and uſe of the ſame ſhould bee taken 
away. You ſay alſo that itis a thing honourable 
to have buildings ia Cities z This | grant, and 
Ithinke no man will deny it : but by building 
of one, to impaire a better houſe, this is not 
any beautifying, or honour atall to a City, but 
rather thecontrary. Forthe fourth matter, if 
the cuſtome be not good, the confirmation can- 
not make it good : foras I take the law, the 
common learning is, that a confirmation cannot 
make a yoyd thing good : as for a confirmation 
eft firmum facere id quod now firmum fuit ante, ſed 
fit tamen,26,H.8.It an Infant grant an adyou- 
ſon, and athis full age confirmeth the ſame, by 
this confirmation nothing is wrought. Soit is 
inthe caſeof 33.E.3.,wherethe leaſe for yeares 
was made by a Biſhop, and he dyed beforethe 
yeercs expired, the ſucceſſour confirmeth the 
ſaid leaſe,and ni/1/ r page Likewiſcin 39.H. 
6. the King granted an advouſon to one, and 
aftergranted the _ with the advouſonto 
2 any 
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another- and after the confirmation is made, 
yet the advouſon paſſeth not. But where the 
Statiite limitteth that men may deviſe unto 
corporations in Mortemaine, yetif they will 
deviſcto any thatisnot a Corporation, it is 
without warrant: And alſoalbeir a man may 
not wage hislaw in Zondoy, yet ifat the Com- 
monlaw, an action be brought againſt him, hee 
may - Soitis ofthecaſcin20o,H. 6.thatit one 
be brovght before the Sheriffe, that the Mayor 
may diſmiſſe him, yetafter judgement hee may 
not diſmifſe him. 

Likewiſe12.E.4. where one would have pre- 
{cribedto buy things without paying of tolle, 
that he could notbe allowed. And therefore [ 
will conclude that ſuch cuſtc mes as ſtand with: 
law,and reaſon;areto beallowed, and contra- 
ry ſuch as ſwerve from the rules of law,and rea» 
ſon,to be diſallowed. As this cuſtome of yours, 
thata man ſhould ſtop his neighbours lights is 
alrogether unlawfull, and unreaſonable, and: 
therefore the plaintifte ovght not thereby to be 
barred of hisaction. 


Mr. Manwood.. 
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Mr.May- Here bec two matters chiefly to bee conſide- 
—— ——ag red, whether by the Common law this bee a 
| nuſance, to ſtopup part of a mans light, then 
ifthe Common law ſeemeto be doubttull,whe- 
ther the cuſtome. will helpe us, or not, _— 
calcs 
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caſes have beerteput, when a man toucheth 
not the Free-hold of another, but on his owne 
land doth wrong unto another mans, But all 
theſe caſes doe vary from our caſe, forthey are 
where a man hath a private profit ina thing, and 
another by doing an at upon his owne land 
taketh away the ſame, wheretfore an ation will 
lie,as the caſe in 46.Edw. 3.where the Abbot of 
Buckharſt had Salmons, comming in at a ſluice 
from the Sca, and a ſtrarger ſtoppedthe ſame, 
ſo that they could notcome, and hee had his 
ation. So it is where one taketh away my way, 
becauſe this isa thing locall, And ſo if water 

running to my Mill, if one miſcarty the ſame -- 
generally whereſoever I have a private profit, 

or interreſt, and one barre me of the ſame, it is 
injury : butthe ayre is not any clement locall, 
neyther may any man miſcany it, for itſuffe- 
reth nothing to be voyd,allo light,and ayrebee 
not thir gs of nece ſity, but of pleaſure, and bee 
not any profit in certo/oco, and therefore not 
like unto other caſesof things. both: profitable, 
and alſo neceſſary. The cafe of the Ferry I will 
grant,that if I have a Ferryto tranſport men, 
and another will exe another I ſhall have an 
ation, becaufethat I am compellable to main- 
taine it, andthe rot keeping of it, ispreſent. 
ableina Leete. The ſame lawis of the Market, 
where the King granteth another Marker ad 
nocumentum ofmine,] may havea:;Screfarrasto 
repeale his letters p_— ithe haverheſc words 

3 iQ: 
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itthem, that thegrant ſhould notbee to the 
hurt, or prejudice of any o:her market ; and if 
not, Iſhallhave an ation onmy caſe - your 
caſe was alſo compared tothe caſe in 4. E.3. 
and 4.4ſſ.pla.z, where the aſſ. was maintained, 
not for that th2 plaintiffe was annoyed by the 
ſmell of the ſmoke,but becauſe his Apple-trees, 
_ and other his fruits were deſtroied by the ſame, 
8 this is agood reaſon, for that ir is to his diſin- 
heritance. As forthecaſc ofthe Lime- houſe at 
Ratcliffe, and the ſmoke of Smiths houſes which 
caſt many unſavory ſmels, it is 4:9num abſq; 
injuria. And I my (elte wasby a Smith annoyed 
by the ſmell of his ſmoke, but yet mightI not 
have any aGion againſt him, In 18.Z4w.z.one 
ilt an houſe ſo high that it dropped from his 
to mine, in this caſe an ation will Iye, formy 
tylesare thereby conſumed, gutta cavat lapi- 
dem. Soofthecaſein 2. H. 5. ifby common 
aſſent our houſes joyne and agutter is made 
betwixt us, if I plucke up my part, you may 
maintaine an ation againſt mee. All theſe 
caſes hitherto put, have beene of taking away 
a locall commodity,orelic of conſuming ſome- 

thing. | 
- Thecaſe of thefilth Ifinde not in my booke, 
but in the booke of Entries, and thereit was 
Per parietes, ſo that the wals were hurt thereby. 
But | willagree with you, that if all your win- 
dowes were ſtopped, that anaRion will lie, and 
where you ſay, fic #ere 140 #t aljenwm non _ 
ens 
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this is not meant of things of pleaſure, but of 
things of profit. Ard here is not any part of 
your houſe conſumed, but hereina let of your 
pleaſure onely, for which your aQionis not 
maintainable, Andif I have a Windmill, and 
another will build another by mine. I cannot 

have ay aRtionagainſt him. 11.H, 4. 7.E:3+ 

23.H.6. But otherwiſe itis of a Watcrmilne, 
9.4fiiſar.pla.19, where one had a Watermil), 
and another built neexeunto him, ſothat hee 
could not grinde ſo muchas he was wont,in this 
caſe a man may very well maintaine his aRtion. 
If I have anlnne, and another ſet another inthe 
fame Towne, hee is not puniſhable, but if hee 
will top my gueſſe, which come to my houlc, 
I fhall have remedy. If I have a Brew- houſe, 
and another build another by mine, I ſhall have 
noaQion. 12, H.$. If water fall on my Jagd, 
and I wake a Sluice, andletit out of my land 
unto another mans; this is diſpuniſhable, for 
every man may doe this one after another un- 
till it come unto the River, but if it be a river, 
otherwiſe itis ; For there it is in /oco certo, If one 
houſe ſhould not bee adjoyning unto another, 
it would bee a great deformity, and if Cheap- 
fade were ſobuilt, it would bea range Cheap- 
fide. And the Civill lawesſay, that two lights: 
on the former part, and backe of an hoſe, are 
fufficient.. And if you make your windowes in- | 
toourgarden, this.is a wropg deneunto us, for 
by this meanes I cannot talke with my friends 

ig 
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in my Garden but your ſervant niay ſee what I 
doe, and ſo the wrong firſt begunin Mr. Hales, 
And therefore Y ins vi repeHere licet. And 1s. 
hath not conſumed, or hurt any part of his 
houſe, but interrupted him of his pleaſure only, 
But I further affirme, that for every hurt aman 
' may not have an aCtion, but ifa manbee often- 
times hurt,he may very well havean aQtion, As 
if the Lord diſtraineth for rent, anaQion lyeth 
not,but if he diſtraine ſo ofr, that I cannot plow 
my land, I ſhall have an affiſe. Sothe Kings 
grant of exemption to one is good, butif it be to 
diverſe,itis notgood, Butif the Common law 
would not helpe us, yet cuſtome will, & where. 
Sit hath beene ſayd, that it is againſt naturall 
reaſon,and law,itis not ſo, Conſuetudo ex ratio- 
nabili cauſa privat communem legem, and unleſſe 
it do privare communemlegem, it is nocuſtome, 
Asthatan Infant oft 5 yearesage,may alien, For 
at this age he may conſcnt to marriage, there- 
fore in as great reaſon may he alien his lands; 8 
inſome placesany Infant of 9 yeares may binde 
himſelfe apprentize, which isa good cuſtome 
and ſtandeth with reaſon. But ſome cuſtomes 
there are that be not good, As thatthe tennants 
ſhall notdrivetheir beaſts into the Common 
before the Lord hath put in bis. Soifthe leſſee 
will preſcribe to ſurrenderat his will, 7.H.6. 
otherwiſcitis of the cuſtome inthe 14, H.4. 
that the Tennant ſhall "not alien without the 
' preſentment of the ſame before, this is a good 


cuſtome 
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cuſtome, and yet againſt commonreaſon, but 
yerif ithath any taſte or ſmatch of reaſon, it 
ſhall beallowed. Asit the Lord preſcribe that 
the tenant ſhall wot common with any beaſts, 
but thoſe which were bred onthe ſame land. 
this is good, for this will cauſe the tennant to 
breed Cartell z likewiſethat a /eme ſole Mev. 
chante ſhall ſue without her husband, this is 
good,and yetagainſt Commonlaw,and reaſon, 
"becauſe the husband hereby is diſcharged of all 
ſuch buſineſle : theretoreifa cuſt ome have any 
part of reaſon, it ſhall be allowed. As 8.E. «that 
a man may make an eftateto his wife during her 
life, and that ſhould bee as good asane b 
ment ad oſtium eccleſia, So it isof thecuſtome 
of the Iſle of man, thatto ſtealea Capon, or 
a Pigge, ſhall bee Felony, and not to ftralea 
Horſe, or Cow, for -that the one may bee 
hid, the other may not. Likewiſe is it, that 
the youngeſt ſonne ſhall inherit, becauſe heis 
leſſeableto helpe himſelte. So isitof the CQu- 
ſtome of Xenr, The Father tothe bough, the 
fonne tothe plow, and yetdireQly againſt the 
Common law. So 1 thinke ofthe cafe of Hogs 
at by Mr./r4y, for that inthetime of peſtt- 
Lace it is dangerous to letthem come into 
Citics. . 
This City is the greateſt City, and moſt po- 
pnlous inthisRealme, and the more populons 
thc more honourable,8 the more buildings,the 


more populous and honourable will it be. And 
E chero- 
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thereforc Buildings is to be favoured. And by 
this building all his light is not ſtopped, bur 
parcell. And Mr. Hales thereby loolcth nonot 
any great commodity, but is reftraincd of a lit- 
tle pleaſurc, for which he cannot maintaine his 
action. 

+ To the a of Parliament I will ſpeakeno- 
thing, bur this I will ſay, that ifany cuſtome be 
meerely voyd of reaſon, it is not good. Asthe 
cuſtomein 5. H. 7. thatif the Lord diſtraine 
the beaſts of his-tenants for rent, that hee may 
deraine them untill hee bee fatisficd at his plea- 
ſure ; and 21. H. 7. thatifany doc breakethe 
Pound he ſhall pay 3 | this is a vayd, and unrea- 
ſonable cuſtome to bindeaneſtranger, and yet 
by common-conſent of the Lord, and tennants, 
it is good to binde thetennants, 

- Soif I preſcribe,thatit any mansSheepe goe 
on my:ground all the day,to have the foldage of 
them in the night, is a good cuſtome, becaule by 
common cntendment the owner hath quidpro 
que. So our cuſtome is for the maintenance of 
the City, neither is it againſtthe common law 
directly, neither hereby any offence, or hurt is 
done unto-Mr. Hales,for his houſe isnot thereby: 
impayxed., And therefore, 1 thinke. his ation 
willnot lye. 
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I. Queſtion, 


FESZ53 > Hether the Church-wardens 
ACEC ad Over-ſcers of the poote 
I/&\| of a pariſh with aſſent of 
SFAVAP A £0 Juſtices of the Peace, 
{OYRRXI7] one beeing of the” Quorum, 
2 SSYPY may by the Statute of 43. 
Elizabeth, cap. 2 or ary law enforce a Pari- 
ſhioner of the ſame Patiſh to take a child'” of 
a poore pariſhioner of the fame Pariſh,” whois 
not able to keepe his ſayd childe, to bee anap- 
prentiſe ? DR 
- 'Refol. The Statute of 43.0f Elizabeth, which 
ſayth,thatthe Church.wardens and Over-feers 
of the pariſh ſhall put out Childrentobee ap. 
= ntices,neceſſarily implyeth, thatſychasare 
t muſt receive Apprentices, and the putting 
out of poorechildren to-bee apprentices is = 
_ E 2 
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of the beſt wayes for the providing for the 


gore. 

2. Q. Ifthey may, then wFetherthey muſt 
not give money with him, and who ſhall deter- 
mine what money ſhall be given with him,ifthe 

rty that is totake ſuch an apprentice, andthe 
Chunch-waedens, and Overſecrs cannot agree 
thereupon 2 

Reſo!l. There is nonecefity that money muſt 
bee given, but that muſt bee lefttothe diſcre- 
tion of the Church-wardens, and Overſeers, 
all circumſtances of age and ability, being 
confidered, and if they cannot agree with 
the: party',, then the Tuſticesof -Peace--neere 
adjoyning . or. in their default the Seffions 
yy peace are to determine theſe Controvet« 

cs. 

3.Q., Whethera Knight, Gentleman, Cler- 
gy-man, or Yeoman, or one that is Sojour> 
ner, uſing husbandry, cloathing, or graſing, 
orthe like, may be enforcedto take ſuch anap.. 
prentice £ | 

Reſol. Every man who is by calling or pros. 
fefſion or manner of living, that entertaineth, 
and muſt have the uſe of other ſervants of the 
likequality, muſt entertaine ſuch apprentices; 
wherein diſcretionmuſt be given upon due con- 
Edcrationof circumſtances. 

4+Q. Whether awealthy man keeping few 
pr.n0 [ervants, nor wanting a ſervant, but li= 
; VINg: 
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ving privately may beeenforced to take ſuchar) 
apprentice;ifnot, then whether he may be tax- 
ed towards the putting forth of fuchanap« 
prentice ? 

Refol, For the receiving of fuch apprenti- 
ces, the anſwer my bee referred to the que. 
ſtion next before ; but” out of. doubt every 
ſuch perfon muſt contribute to the charge, 
asto other charges for the proviſion for the 
pOore. F 
5. Q_ Whether they may enforce a paziſhis 
oner that is of one pariſh,totake fucha child,ap- 

rentice,that is of another pariſh, but withinthe 

me County or diviſion, if the proper pariſh be 
not on to provide for the children of the fame 
pariſh ? | 

Reſo!, The luſtices may provide Maſters fot 
them in other pariſhes withinthe ſame hundreds 
ifthe ſame hundred be not able,then. out of that 
hundred in the rceft of that Coumry; Asforother 
proviſfion- for the poore,' which muſt beear a 
quarter Seffions. ws. 2 | 00”: 

6. Q. Ifſuch a Pariſhioner may be enforced 
to take ſuch anapprentice, and ſhall refuſe nor 
onelypto takefuchan apprevitice;” but  aifts wes 
fuſc to be bound to appeare” at theniext/ quars 
ry Seſfions,or Aſlizes, what ſhall. be done te 

im £ 2 193:SUPD 15:35 
\ eſo), IFany refyſc ; let ſuch avnbbs bound 
ever tothe next Seffionsor Aﬀzes yif'hee' re: 
| fuſe to give ſuch bond, let himbee'ſent _ 
E 3 t 
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tha Gave, : there taremaineuntill hfe will give 
ſuch bdnd;r: - ! 15 14th ; þ LE Q13 

7, Q_If ſuch a Pariſhioner who refuſe: h to. 
takeſuch an apprentice ſhall bee bound overto 
the: Sefſions-tor. nottakiogſuck anapprentice, 
and when heappearcth there; ſhall likewiſe re- 
fufe;what ſhall be done tohim,1 and! what ſhall 
bee :done! t@ the Parents whorcfuſe to ſuffer 
their Childtentohe'purqut $0 hee apprentices, 
themſelves not being able to maintaine 
them? © : id; ror W-< 
-.. Reſal,-If. atthe Scffions ar Aſſizesſucha one 
refuſeth totake an apprentice, and his excuſe be 
not allowed; -itis fit the bee bound to the 
behaviour, and it wilibe a good courſe to indict 
ſucha refuſcr for a contempt, and thereuponto 
fine and itipriſonthim, if: herefuſe tbe hound 
tothe good behaviour, let him beettnpriſoned 
untill hee will ; - and the Kings booke of orders 
direcs that ſuch; be bound with good ſurtiesto 
appeare atche Cauncell boards; and if; the; Pay 
rents of ſuch poore children xefuſe, 'to-fyffer 
their childrento-be bound apprentices,orbeing 
bound;entite.theimaway,:themſclves not being 
ablaftyanamtajocitbenq;;lerthea;be.cowmitced 
terthe loufeatcorreftions; 07 bound 1d wr Not 
6: -Q& Whether it bee inthe power of apy 'ge- 
nerall quarter Seſſions to mittigate any penalty 
kpov4 Jaw:j it the: party jadiced+fball 
ſypmut:ihimſelfe'ito the fomef the Govrt, and 
waye$he sewerſet! io uo og wt 
9:11 t=5 Reſol, 


Reſol, Tfthe party bee convicted: or confeſle 
the fault, itis not inthe power of the Court to - 
mittigate the fine, inſuch caſes where the Sta» 
tute makes it certaine :- but if the party indifed 
proteſting his: Innccency, yet - q%i4 noluit plie , 
tare cums domino Rege puts himſelfe upinto the 
grace of the Court, the Court may 1mpole a 
moderate fine, ard orderto forbeare the proſe- 
Ccution, 

9.Qu. Ifany bebound to appeare at the Sel- 
{ions, and ſhall tender ſubmiſſton to the Courr, 
whether the Seffions may ſtac the inditment,. 
and mitigate the fine, aforeſayd upon the con- 
& ſhog of thefact 

Reſol. - This is anſwered beforeto the next. 
precedent Article, x. | 

10.Q. Ita man be convicted for being drunk, . 
tipling, and keeping an unlicenſed Alchouſe, 
or being: licenſed, - for ſuffering} otherstore- 
maine tipling in,hishouſe, or for fwearingor 
* driving - Cattell upon. a Sunday contrary to 
the Statute inthat caſe provided ; whether the 
Juſtice of Peace, before whom hee. was con- 
victed, . orany other Iuſtice gt the Peace may 
diſcharge him of all or part of; the- Fortet- 
ture or puniſhment appointed--by the Sta- 
tute f ESERONRTIT 743610191} 
. Reſol. The Tuſtices-baye, no-ſuch, power.of 
mitigation after conviction, where. the, Sta- 
tute appoynts the. meaſure of the. puniſh- 
ment, | : 2-8 22g 
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' 24. Qu. Whetkera Conſtable nay upon a 
Warrant tor carrying one to the houſe of - cor- 
region for keeping an unlicenced Alehouſe up- 
on the ſecond convidtionbreake openthe houſe 
whereinthe party -conviced is, toapprehend 
him | 

Reſol, This queſtion is to bee adviſedupon, 
it is put in-generall termes and referred to bee 
conſidered in the particular where-it appea- 
reth. G 

. 12.Qu, Ita womanunmarried be hired from 
weeketoweeke, or from halfe yeare to halfe 
yeare, inone Pariſh, and there be gotten with 
child, and then goeth from thence unto ansther 
pariſh,where ſheisſetledin ſervice by theſpace 
of two orthree months, and then diſcovered 
that ſhe is with childe: The queſtionis, whether 
ſhe ſhall bee ſetled inthe Pariſh where ſhe was 
begotten with'child, or inthe Pariſhwhere ſhee 
was laft ſetled 9 

Refo!, Theplace where, ſuch a woman was 
lawfully fetled,is the direQion inthis caſe, not 
where ſhe was begotten withchild. 

13. * Qu. Hf awoman (ervant unmarried bee 
eottenwithchild, and then goeth out of her 
Miſtris ſervice, before or afterit is diſcovered 
that ſhe is with child, and the reputed father bee 
rufitiefvay,; 'ofis notableto: free the Pariſh : 
whether the Maſter may bee enforced to pro- 
vide fbrher till ſhee bee delivered, and for a 
moneth after * - 


Keſol, 


(21) 

Reſol, If the Maſter hath legally diſchar- 
goed bis houſe of ſuch a ſervant, hee isno 
more bound to provide for her than any o- 
ther. 

14.Qy. Incaſe a Pariſh conſiſt part of anci. 
ent Demeaſne,and part of Guildable, an Aſſizeis 
made for the reliete of the maimed Souldiers, 
the Gaole, &c,accordingto the Statute of 24. 
Elizabeth,cap.2, whether the tennants inancienc 
demeſne ſhall contribute withthe Guildable for 
the payment of the Afſize ? 

Reſol. The Statute doth not diſtinguiſh be- 
tweenethe ancient Demeaſne and the Guilda- 
ble in theſe cales,ub/ lex non di(tinguitur, ibi nec 
20s diftinguimws. 

15. Q. Whetheran Inditment of forceable 
detainer bee within the Statute of 1. Tacobi, cap, 
5.and not to bee removed by Certiorart, unlefſe 
the party Indifed firſt finde fureties accor- 
ding tothat Statute, and whether che party In- 
dicted bee to be bound in hisablence to proſe. 
cute according to that Statute, and whether an 
Indictment of forcible en'ry &c. found at a 
private Seſsions bee to bee removed by Certio- 
rari without ſuretics, according to that Sta- 
kate 

Reſol. Thisis fitteſt to be left unto the Court 
of Kings-bench, to whoſe Commiſsion,and ju» 
riſ{ditionthis is moſt proper. 

16. Q. Ifone bee convicted upon the Statute 
of 3. Car. R. _ for driving of Carttell 
. ON 
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on the Sunday through ſeverall pariſkes ; whe- 
ther hee ſhall torfeit 20.5, to every of the ſayd 
pariſhesz or onely to one; if to one, then to 
whichof them £7 

Reſol, This Statute giveth the Forfeiture 
but of one 20.5.for one Sabbath day. Although 
the driving of that day bee through divers pari- 
fhes. Therefore where the aGtion 1s firftattach- 
ed,and the diſtreſſe firſt taken, that parifh ſhall 
have the benefit of the Furfciture, and notthe 
other. 

17. Qu. If one whois under the age of 30. 
yeeres, and brought up in kusbandry, or a 
mayd- ſervant, or brought up in any ofthe Arts 
or trades mentioned in the S:atute of 5. Elizab, 
£.4. and notenabled according toth:t Statute, 
tolive at bis or her owne hand, (tall be warned 
dy two luftices of the Peace roput him or her 
ſelfe in ſervice by a day preſcribed by them,and 
ſhall not doe the ſame accordingly, but ſhall «f- 
ter continue living at his or her.owne hand, what 
courſe ſhaltbee taken with ſuch a perſon, and 
how puniſhed 2 

Reſol. Such perſons being out of ſcrvice,and 
not having viſible meanes of their owne, to 
maittaine themſelves without their labour, and 
refufing to ſerve asan hy rcd ſervant, bythe 
yeere, may be bound over to the next Seffions 
or Afﬀizes, and tobee ofthe good behaviour in 


the meane time, or may beſentto the houſe of 
correction, 
= | 8 .Qn, 
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218. Qu. Whether the taxefor the reliefe of 
the poore, upon the Statute of 43. Elizabeth, 
ſhall bee made by ability or occupation of 
lands, or both, and whether the viſible abi- 


h lity in the pariſh where hee lives, or gene- 
- & rall ability whereſoever , and whether his 
= rent reccived, within the pariſh where hee 
ll lives ſhall bee accompred viſible abilicy, and 
E whether hee ſhall bee taxed of them onely 
and for any Rents received from other Parti. 
s ſhioners ; and what ſhall bee ſayd viſible a- 
a bility ? 
O Reſol, The Land within each pariſhis tobe 


taxed tothe charges inthe firſt place equally 
Y and indiff:rently, butthere may bee an additt- 
1 onfor the perſonall vilible ability of the pa- 
r riſhioner within that pariſh according to'good 
| diſcretion, wherein it there bee any miſtaking, 
. the Sefltons, &c, or the Iuſtice muſt jadge be- 
t tweene them. 
19, Qu, Whether ſhops, falt-pits,ſheds,pro- 
fits of a Market, &c/ be taxable to the poore as 
well as lands, Cole. myneg,&c. cxpreſled in the 
) Stature43.Elizabethe 
| Refol. All things which are reall,and a yeere- 
Iy revenue, muſt be taxed tothe poore. 
20. Qi. Whether the taxe for the County 
ſtocke, Gaole, and houſe of Correionis to 
: bee made by the Statute of 14. Elizabeth,cap, 
43+ Elizabeth: by ability, and upon the In- 


habitants of the pariſh onely , or upon 
F 2 them 
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them, or the occupiers of Lands, dwelling in 
that pariſh - or whether ſuch as occupic landsin 
that pariſh,and dwell in another pariſh ſhall bee 
taxed ? | 

Reſol, Tf the Statnte in particular caſes give 
no ſpeciall direRtion, itis good dilcretionto go 
according to the rate of taxation forthe poore : 
but whenthe Statutes themſelves give direRi- 
ons, follow that. 

21. Q. Whether any taxes ovghtto be made 
for the charges that petty Conſtables and Bor- 
fhouldersareat in conveying rogues from pariſh 
to pariſh,and relieving ofthem, and how tobe 
rated ? | 

Reſol, Itis fit to reltevethe Conſtable and Ty: 
thing men, in ſuch ſortas it bath beene uſed in. 
the ſeverall places where they live. 

22. Qu. Whethera Iuftice of Peace may dif. 
chargea ſervant being with childe from her ſer- 
vice,eallowing that asa reaſonable cauſethat ſhe 
is thereby made unable todoethe ſervice which. 
otherwiſe ſhe might have done, and if hee may 
diſcharge her, whether that Pariſh ſhall provide- 
for her, till herdelivery, ifſhee cannot provide 
for herſclfe ; and ſoalſo if hertimebe expired 
before her delivery, who ſhall provide for her 
after hertime ended ? 

Reſol. Ifa woman being with childe procure 
kerſclfeto. bee retayned with a Maſter who 
knoweth nothing thereof, is a good cauſe to, 
diſcharge her from his ſervice. Andit fhge bay 


(oP - 
begotten wit h childe during her ſervice, it is al 
one, butthe Maſter in neither caſe muſt turne 
away ſuch a ſervant of his owne authority. But 
ifher terme be ended, or ſhee lawfully diſchare« 
ged ; the Mafteris not bound to provide for her, 
butit is a misfortune falne upon the pariſh, which 
they muſt beare, as inother caſes of caſuall im- 
potency. 

23- Qu. Whether being dchvered of a ba- 
ſtard childe in one pariſh, and goeth intoano-. 
ther with her child ; and becomes vagrant, and 
ſoisſent to theplace of her birth - herbaſtard: 
childe being under the age of ſeven yeercs, ſhall 
be ſctled with the mother, and there maintained 
ifthe mother bee not able, nor the reputed Fa. 
ther knowne,found : or whetherit ſhall be ſent 
to the place of its birth, or being ſerled with the 
mother,whetherthe Pariſh where it was borne, 
ſhall be ordered by the two next Iuſtices topay 
a weekely ſumme towards the mainetenance of 
ne 

Reſol, The Baſtard child muſt be placed with 
the mother, ſo long as itis within the quality or 
condition of a Nurſe childe,which ſhall be, till 
ſeven yceres of age ; and thenit is ft to beſent 
to the place of its birth to.be provided for, the 
mother or reputed father,notbeing able, And: 
the Pariſh where the childe is borne ſhallnot be- 
forced tocontribute tothe charge,as long asthe 

Mother lives,and the child be under fevenyecre! 


old, | R 
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24; Qu. A man with his wife and children 
eakesanhouſe in one pariſh, for a yeere: and 
before the end of his terme is unlawfully put 
out of poſlcffion, and after raketh part of an 
houſe, as an Inmate in another pariſh, from 
whence heeis alſo put out, and then nor being 
able toget any dwelling, they come to lye1n 
a Barne in a third pariſh where the husband 
falleth ficke, and the Wife isdelivercd of a- 
nother childe, where ought theſe to be ſet- 
lea? 

Reſol. If a manor woman having houſe or 
habitation in one pariſh bee thruſt out, this isan 
illegall unſctling which the Law forbiddeth,for 
none muſt bee enforced to turne vagrant, and 
ſuch one muſt bee returned to the place where 
hee or ſhee was laſt lawfully ſetled, and the 
Childe alſobotrne in the time of this diſttaQi- 
ON. 
25.Qu. Whether an apprentice put out b 
the _ 8:Cs  —_ the Sta: 
rute toa Maſter in another pariſh, it his Maſter 
dycand leave no Executor or Adminiſtrator 
firto keepe an apprentice or able to place 
him : Hee ſhall bee provided for in the pariſh 
where hee was apprentice or ſhall bee ſent 
backe te the pariſh from whence hes was put 
out £ 

Reſol. Servants and apprentizes areby law 
ſetledinthat pariſh, and if they become impo» 
tentthere, the pariſh muſt abide the adven- 

ture, 
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ture after their terme ortime of ſervice be law?! 
fully ended.” 

26. Qu, What ysaccompted a lawtull ſetling 
in a pariſh,and what not? 
 Reſol, This is too generall a queſtiontore- 
ceive a perfeR anſwer to every particularcaſe 
which may happen - but generally this is to be 
obſerved, that the law unſetleth none who are 
lawfully ſetled ; nor, permits it to bee done by 
pratice,or compulfion, and every one whois 
fetled isa native houſholder, ſojourner, an ap- 
prentice or ſervant ſora monthatthe leaſt, with- 
out a juſt complaint made toremove him orher, 
ſhall beheld to beſctled, 

27.Qu. A rogue istakenat C. and will not 
confeſſe the place of his birth : neyther dothit 
appeare otherwiſe but that he contcfleththe laſt 
place of his habitation to be at S, kereupon heas 
whipped and ſent to S. at bis comming toS. the 
ow of his birth is there knowne by ſome to 

e at VV. and thereupon the rogue confefleth it 
tobe ſo: whether hee might without any new 
vagrancy be fentto W ? 

Keſol, Inthis caſeitis fit toſend ſucharogue 
tothe place of his birth : forthis is but a miſta- 
king and no legall ſetlings | 

28, Qu. Ifan Indiment be preferred rothe 
grand Iury of the quarter Seſſions ofthe peace 
againſt one for murther, manſlaughter, for robc- 
ry,telony,or Petilarceny, and ignoramys found 
thereupon, whethee the ſaid Seffions may deli- 
vet the party by Proclamation or not? Reſol 
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Refol, Notby Proclamation atall, but for 
petty Lacenyes, and other petty Fellonics z 
indiſcretion the Goale may bee delivered of 
them. 

29.Qu, If a Conſtable be choſen and refuſeth 
totake his Oath, what ſhall bee done, and whe- 
ther a Conſtable may make a deputy, and by 
what meanes ? 

Reſol. The refuſall or neglect to take oathia 
ſuch a caſe isa contempt worthy of puniſhment, 
and thereupon to fine,and impriſon him,and tha 
— ofa deputy is rather by toleration, then 

aw. 
' 30. Qu. Ifa Conſtabledye or remoove out of 
= _ where, &c.how is his place tobe ſup- 
ed? 
: Reſal By the Lord of the Leete, it that 
time fall neere, otherwiſe by the Seſsions , but 


if that bee too farreoff, then by the next Iuſti= 
CES. 


31.Qu.Ifa _=_m weake man be choſen Con- 


ſtable or Tythingman,and be unfit for the place 
how may he be remooved, and afit manſworne 
in his roome £ 

Refol, The Iuſtices of Peace muſt helpe 
this, and if the Lord of the Leete have pe= 
wer tochooſe a Conſtable or Tything-man and 
performeſoill,it is a juſt cauſe to ſeize his liber- 


.... | 
33, Qu. IfaNurſe-childe, a Scholler at a 
Grammar-ſchople, oriathe Vaiverſity proove 
| to 
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to be impotent by Sickneſſe, lameneſſe, lunacy, 
or diſcovery of Ideocy,8:c. how ſuch perſons 
ſhall be diſpoſed 2 

Reſol. A Nurſe-child, or a Scholler at the 
Grammar-ſchoole,or at the Vniverſity,or per- 
ſons ſent to the Common gaole, Houſpirall, or 
houſes of CorreQion, are notto be eſteemed as 
perſonstobe ſetled there, more then Travai- 
lers in their Innes, but their ſetling is where 
their Parentsare ſetled; and Children borne in 
common Gaoles, and Houfes of correction, 
their parents being priſoners, are tobe maintai- 
ned at the charge of the County. 

33. Qu. Whart proportion Parſonages, or 
Tithes ſhall beare to the taxation of the poore 
ofthe Pariſh ? 

Reſol. The Parſon or Vicar preſentative, 
ſhall according to the reaſonable value of his 
Parſonage, having confideration to the juſt de- 
ductions. 

34+ Qu. Whether for placing the poore of 

the pariſh,not to be removed by conſent of the 

_ theſe poore men may not bee placed as 
amates for a time ? | 

Reſol, They may by expreſſe words of the 
Statute of the 4 3.0f E/izaberh, 

{33 Qa. If a pariſhioner orowner within a 
pariſh dobring intothe perifly without the Tot- 
ſent of the pariſh, a ſtranger of another pariſh, 
which is, or apparantly islike to bee burthen- 
ſome unto thepariſh,how they may caſe them- 
ſelves? G Keſol, 
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Reſol. By taxing ſuch a one tothecharge of 
the rates of the poo re,not onely havingreſpeR 
ro his ability or the lai d he occupies, butac- 
cording to the dammage and danger he brin- 
geth to the pariſh by his tolly. 

36.Qy. For warding inthe day-time,for ap- 
prehending of Rogues, whether the Conſtable 
way notenlarge irtoa farthertime © 

Reſol. Warding in the day-time is of great 
uſe, and muſt bee left to the diſcretionof the 
Conſtables or direQion of the [uſticesto yary 
according to the occaſion. 

37. Qu. Whether Alchouſes ought to be al- 
lowed only in thorow-fare Townes,and others 
in other places to be reſtrained onely toſellto 
the poore out of doores. 

Reſol. The luſtices ſhalldoe very well to 
allow none but in places very fit for their 
ſcituatian and uſes, and. to. moderate the num- 
ber. 

38. Qu. A manfor his quality otherwiſe fitto 
bea Conſtable, or of other Office of thatna- 
ture, procures himſelfe to be the Kings lervant 
extraordinary, and by that meanes would ex- 
cuſe himſelfe to ſerve inthe Country ? 

Reſol, A ſervant extraordinary may. well 
performe his ordinary ſervice inthe Country 
according to his quality. 0 ihe 1 
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Th: Iuſtices opinion touching the Commiſsions by 
whichthe Tuſtices ſit at Newgate. 


HE Iuſftices at Newpate fit by 
- vertue of two Commiſſons{wiz.) ,n,.. 
&; Gaole delivery, and Oycr and de- lovies in! - 
/* terminer, an" AY 
=> By the Commiſsion of Gaole «cc c.. 
delivery they may try all priſoners inthe Gaole <5 of © 
or by Bayle, or ſuch as be indicted will render Jt s, 
themſelves,generally for all Felonies : and al- plea of tre(- 
ſo forſuch other offences as are particularly af- ?, 5 az7int 
ſigned tothem by Statute. "pot au 


ſon or upon 


The Statute of 4 Elizabeth, 3 cap. 2. doth bayle to rca- 
cer rem. 


give them power to receive Inditments a- ;.j,.. 
gainſt Priſoners or ſuch as are upon bayle, and 
ro proceede totry the ſame (012. )Inditments 772rn)e 
taken before the Iuſtices of the peace, and Gaole delive. 
by equity thereofall Indi&ments before coro- */ 1914 pleas 
; | a . of all appeales 
ners,y. Mar, Bro.Commiſston,omnium. 2 4.aith, ;tfctony oc 
That the Commiſsionis ad deliberand.Gaol, de murder a- 
priſon, inciſdemexiſten. But they cannot take Bon by thel 
Indi&ments as luſtices of Gaole delivery, but general Com. 
being luſtices of the peace, they may take In- *n4of ap- | 
. . . » .q peales :(oby * 
ditments againſt priſoners, but not againſt {1. (ame rea- 


them that bee at large, for aſmuchaspower fonts rake 
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is given them, conſequently they muſt have 
meanes to doe ſo, whichis by lndictments, 14 
querend, 

Howſoever it is cleere,that they may enquire 
of many offences and take Indiaments in ſuch 
caſes where power by the Statute is givento 
the Iuſtices of Gaole delivery, in ſuch caſes 
where they have authority by Law or Statute 
therethe title of Indictments1s, that 4d gaolam: 
delib:rationem tent. before the Commillcarts 
of Gaole delivery, 7.8. was indicted,and the re- 
cord muſt be made up ſo. 

And whereas by the Statute of 4. E//z4, 3 
e-p, 2, [ndictments taken. before Iuſtices of 
peace or Coronets, or any other again(t any 
Priſoners, then the entry of the inditments 
is returned taken, Memorand.quedad gencralem 
Seſcionem tent, before CA.B.C. Iuſtices ad pa-. 
cemin Com. Midaleſex or Loudon, 1.5, was ih- 
diced, and then tryed before Iuſtices of Gaole 
delivery, and by vcrtue of the ſaid Statute, In- 
ditmentstaken before Iuſtices of the Peace of 
London or Middleſex, are tryed before the [u-- 
Kices of Gaole delivery, 

The Commiſſtoners of Oyer and Terminer is. 
«Ad triand.inquirend, audzend, & determinand.,. 
They. may enquire of all offences mentioned in 
the Commiſhon, albeit the offendors bee at- 

large, but they cannot try-priſoners upon In- 
ditments. taken before any other then them+ 
ſelves, as the Juſtices of Gaole delivery may by. 
the. 
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the aforeſayd Statute, unlefſe there bee a ſpeci- 
all Commiſſion made,as itwas inthe caſe ofthe 


Earle of Leiceſter, mentioned in Plow.Com. tor 3re.Com: 
the ordinary Commiſſionof Oyer, and termi» 4: 


ner” is 44inquirend, audiend, & determinand, 
therefore they cannot determine of things un» 
lefle they made enquiry firſt, and onthe other 
{ide alſo the Iuſtices of Gaole delivery may try 
Inditments taken before Iuſtices of thepeace, 
yet if one indicted before Commiſſioners of 
Oyerand Terminer, the Iuſtices of .Gaolede- 
livery cannot try the ſame, becauſe the Record 
of the Commiſſion of Oyer and Terminer are 
to be returned inthe Kings Bench, 44. E. 3. 


I, 

, The Commiſſion and the Records of the: 
proceedings before the Iuſtices of Gaole deli» 
very, are tobe returned tothe Cuſtos Rotulor.. 
of the County, when the ſame perſonsare Iu. 
ſtices of Gaole delivery, and of Oyerand Ter. 
miner,they may ſittheſameday and place, and 
enquire by the ſame Iurie, but the entry of the 
Records muſt be ſeverall; according as the In- 
ditment is, 

At the Aſſiſes in the Countrey, the Tuſtices 
have their ſeverall power as the Ivuſtices of 
Gaole dclivery,Oyerand Terminer, and !ufti- 
ces of peace. | 

Bu! when the Records are-made vp,. they: 
muſt be according tothe power they made ele- 
Qionto proceed upon. : 

G3. This: 
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; This is the regularand legallcourſe. But the 
Clerkesofthe Aſsizespromiſcuonſly make en- 
try thereof, But if a Writ .of Errour bee 
brought, they muſt certife according to Law, 
arcllc it willbe;crronious, and ſoupona Certi- 
orari, 

The Sefsions of Loydon may bee begun at 
the Guild-hall, and then adjourned to New- 
gate, If fome Indiftments bee at Guild-hall, 
thenthoſe muſt bee ſocertified : if others at 
Newgate ; then the adjournment muſt bee 
mentioned, and that the Inditment wasthen 
taken. 

Note that. the tryall of Inditments taken 
before Iuſtices of the peace of London, can- 
not be tryed at Newgate, as in nature of a 
tryall before Tuſtices of the peaceat Lovdey, 
for many of the Commilſgioners, for Gaolede- 
livery, are not Iuftices of the peace for Lon- 
don, but in ſuch caſesthetryall muſt be before 
the Iuſtices of Gaole delivery : as upon In- 
ditments taken before the Iuſtices of the peace 
of London; as in the caſe of Inditmenista- 
_ before the Iuſtices of the peace of Middle- 

ny | 

But if Inditments at Newgate be original- 
ly taken before them, as Iuſtices of Gaole de- 
livery, then it is inquirable how the lury 
ſworne, and impannelled to enquire at the 
Seſfsions of the Peacc for London, or Middle- 
ſex, doe ſerve to preſent Inditments beſhys 
| the 
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the Tuſtices of Gaoledelivery at Newgate, un- 

lfſe the cuſtome and uſage will warrant, the 

two ſevecrall Iuries, ſworne at the Scfhons of 

the guues for Londox or Middleſex, arealſo by 

the ſame oath and impannelling to ſerve forthe 
grand Jury for the Commiſſion of Gaole deli- 
very.and Oyer,and Terminer. 


Vpon conference with Mr. Xee/ing, and 
the Clerkes for Newgate of Loxdex, and 
Middleſex, and the Clerkes of Aﬀizes, and 
view of the ſeycrall Entries, amore mature 
and certaine reſolution may bee given, this 
being in haſte, and without ſuch conſiderati- 
ons as were requiſite, 


FIND. 


